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ing the details: the archives of the State Department, 
and perhaps of the Senate, should give them. 

The present treaty has provided a preliminary and 
better way, by a commission of inquiry to determine such 
questions, among many others enumerated. This com- 
mission is to be composed of six members, three being 
subjects of Great Britain and three being citizens of the 
United States appointed by the President by and with 
the advice and consent of the Senate. The decision of 
this commission must be reached only by the votes of at 
least five of the six members, so that at least two of the 
three United States members must agree in the decision 
in order to bind either nation. 

Thus, by the express terms of Article II of this treaty, 
the question of jurisdiction — that is, of what questions 
are to be submitted to the trial tribunal — must have the 
concurrence of at least two citizens of the United States 
chosen by the President and Senate for that purpose, 
and not by any foreigner whatever. 

I am, therefore, with great respect, quite unable to 
agree with the majority of the Senate committee in its 
opinion that the Joint High Commission "may be com- 
posed wholly of foreigners," inasmuch as Article II of 
the treaty, in absolute terms, requires the very opposite, 
as above described; so that no question, jurisdictional 
or other, can be decided adversely to the United States 
without the consent of at least two of the three citizens, 
our own representatives. No right of the Senate can 
possibly be infringed unless it possesses the right to re- 
view every decision of an arbitral tribunal. 

Although you have only asked my opinion on the con- 
stitutional aspects of the matter, I take leave to add that 
as a lover of peace between nations as well as among 
men, and fully recognizing in the present state of the 
world the sometimes grim and awful necessity of a resort 
to war, I most earnestly hope that the treaty will be 
advised by the Senate as proposed by the President. 
The always possible danger of some injustice in an ar- 
bitral judgment is infinitely less than the certain horrors 
of war both to the victor and the vanquished. 
Very truly yours, 
(Signed) Geokge P. Edmunds. 



The Commission of Inquiry Only a Part 

of the Machinery to Make the 

Treaties Effective. 

By Ex-Chief Justice Marcus P. Knowlton, of the 
Massachusetts Supreme Court. 

From a letter to the Springfield Republican, November 16. 

It is a generally recognized principle of constitutional 
law that legislative authority cannot be delegated. It 
is plain that the treaty-making power conferred upon 
the President of the United States cannot be delegated. 
It is equally plain that the advice and consent of the 
Senate, required to make a treaty effective, must be 
given by the Senate itself, and not by another body or 
tribunal created for that purpose. 

The important question under each of the two treaties 
is this : Does the treaty contain an unconstitutional dele- 
gation of the treaty-making power to the Joint High 
Commission of Inquiry? When a treaty has been en- 
tered into, with a view to the prevention of war by the 



submission to arbitration of all differences of a certain 
class defined in it, and when the treaty provides for the 
creation of a commission to determine whether a par- 
ticular difference is within the terms of the treaty, 
under its definition, is the action of the commission, in 
making such a determination, the exercise of the treaty- 
making power by creating an addition to the original 
compact; or is it merely the working of a part of the 
machinery provided by the treaty to make it effective? 
Is it the making of a new treaty to be added to the old 
one, or is it an act of administration in execution of the 
original compact ? 

The constitutional question is precisely the same in 
principle as questions which have been decided many 
times by the Supreme Judicial Court of Massachusetts, 
in accordance with doctrines generally recognized in 
that and other courts. In this State statutes have often 
been passed, submitting to boards or commissions the 
determination of important questions of administration, 
without which determination the statute would be in- 
operative. Park commissioners have been authorized to 
make rules and regulations for the use of parks and to 
provide penalties for a breach of them. Similar au- 
thority has been conferred on the State board of health, 
on the board of harbor and land commissioners and on 
the railroad commissioners. Commissions have been 
created with power to make rules regulating the civil 
service, and to perform other important duties in the 
application of a statute to existing conditions. It has 
been held that such statutes do not involve a delegation 
of legislative power. Into some of the decisions con- 
siderations of local self-government have entered, but 
under others it has been decided that the power to be 
exercised was merely subsidiary to the substantive legis- 
lation in other parts of the act. Several, but not all, 
of the cases in Massachusetts, are cited in Codman 
against Crocker, 203 Massachusetts, 146-154. Similar 
laws and like adjudications may he found in other 
States. I have not been able to examine a collection of 
the treaties of the United States, but I think it probable 
that some may be found in which a board is created with 
large administrative or quasi-judicial powers, to be ex- 
ercised under the treaty to give it effect, involving pre- 
cisely the same principle that has been criticised in the 
pending treaties. 

The substantive provision of the pending treaties, in 
this part, declares that all differences that are justicia- 
ble, within the definition, are to be submitted to arbitra- 
tion. The method provided for determining what ques- 
tions are within the definition is merely subsidiary. 
Action by the commission, in making the determination, 
is not an exercise of the treaty-making power, and the 
treaty does not purport to delegate such a power. It in 
no way interferes with the prerogatives of either the 
President or the Senate. 

To adopt the opposite view would be equivalent to a 
decision that it is impossible for the United States to 
make a binding treafv with any country to submit to 
arbitration all disputed questions of a stated class; for 
under this assumption, no one but the President and the 
Senate could be permitted to determine whether a par- 
ticular question belonged to the class, and in practical 
effect such a treaty would be merely an agreement that 
each question in dispute between the two countries 
should be considered by the President and Senate when» 
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ever it arose, and should be submitted to arbitration if 
they then determined that it belonged to the prescribed 
class. The final decision to arbitrate or not to arbitrate 
would depend upon the view of the President and Sen- 
ate, after the controversy had arisen. 

The method of determining whether a dispute is jus- 
ticiable is alike in its application to each of the con- 
tracting parties, and is entirely just and equitable. A 
question can be submitted to arbitration only if all or 
five of the six commissioners decide that it is within the 
definition of the treaty. Such a decision cannot be 
made without the concurrence of two of the three citi- 
zens of either country, who are appointed to represent 
it, and all of the representatives of the other country. 
Under these conditions it is inconceivable that there 
would ever be arbitration of a difference that ought not 
to be arbitrated. 

In the report of the majority of the Committee on 
Foreign Eelations, except on the constitutional grounds 
above discussed, there is not an objection to the treaties, 
or a suggestion of amendment of either of them, that 
could not be made with equal reason and as great force 
by the representatives of the other contracting party. 
But these representatives of Great Britain and France 
have discovered no danger to either party in the provis- 
ion objected to, and have signed the treaties as they are. 
It seems to me that, at a time when the leading nations 
of the world desire the adoption of measures for the 
preservation of peace, and when a very large majority 
of the people of the United States are earnest in their 
desire that the United States should be a leader in this 
movement, it would be most unfortunate if the Senate 
should refuse to ratify these treaties, through fear that 
all, or five out of six, of the members of the Joint High 
Commission might make a mistake in deciding that a 
certain difference was justiciable. 

I think it would be equally unfortunate if the Consti- 
tution should be so interpreted as to render it impossible 
for the United States ever to make a binding treaty to 
submit to arbitration future controversies of a certain 
class, except on condition that the treaty-making repre- 
sentatives of the Government, upon consideration of the 
controversy after it has arisen, should then decide to 
submit it to arbitration, as within the terms of the pre- 
vious agreement. 



The Constitutional Objection to the 
New Arbitration Treaties. 

By Simeon B. Baldwin, LL. D., Governor of Connecticut, 

Ex-Chief Justice of Connecticut, Ex-President of 

the American Bar Association. 

From the Independent of August 31. 

The issue between the Senate Committee on Foreign 
Eelations and the President as to the constitutionality 
of the pending arbitration treaties is a very narrow one. 
It may be stated thus : Can the Senate agree in advance 
to abide by the decision of some outside authority, as to 
whether a particular claim is justiciable in its nature ? 

It is unfortunate that no better word than "justicia- 
ble" (which the printers generally insist on making 
"justifiable") could be found to express the idea of the 
parties to the treaty. Few people understand its mean- 



ing without a lengthy explanation, and any explanation 
leads toward the borders of obscurity. The treaty tells 
us that one reason for holding a claim justiciable may 
be that its validity can be decided by applying the prin- 
ciples of law or equity. But what is equity, as distin- 
guished from law? 

Here, again, is a call for definitions. Does "equity" 
mean that branch of remedial jurisprudence which, by 
the old law of England, was kept distinct from what 
pertained to legal remedies ? Certainly it cannot, in the 
French treaty, be intended that "equite" should be thus 
understood. France, and the world generally, know 
"equity" as that which is fair and just, though perhaps 
not sanctioned or required by strict and technical rules 
of ordinary law. It is the jus mqui et boni of Boman 
law. 

But few long documents have ever been framed in 
which words are not so used as to give rise to some con- 
troversy as to their precise meaning in that particular 
connection. A large part of the time of courts, in all 
countries, is taken up with determining the true con- 
struction of written papers. 

It may well be anticipated that controversies will arise 
under these treaties as to the classes of cases which are 
"justiciable in their nature." How, then, should they 
be decided ? In the natural course of things, such a dis- 
pute would be referred to some designated tribunal for 
its decision. The President and Senate could certainly 
agree to this, after the dispute had begun. Why should 
they not agree to it before the dispute arises ? 

It is not delegating, but rather exercising, their treaty- 
making powers. 

The Supreme Court of the United States, in 1892, 
made these observations, as to quite analogous action by 
Congress : 

"It is no new thing for the law-making power, acting 
either through treaties made by the President and Sen- 
ate, or by the more common method of acts of Congress, 
to submit the decision of questions, not necessarily of 
judicial cognizance, either to the final determination of 
executive officers, or to the decision of such officers in the 
first instance, with such opportunity for judicial review 
of their action as Congress may see fit to authorize or 
permit."* 

Nearly forty years ago an Act of Congress was passed, 
and is still in force (U. S. Revised Stat., §398), pro- 
viding that 

"the Postmaster-General, by and with the advice and 
consent of the President, may negotiate and conclude 
postal treaties or conventions, and may reduce or in- 
crease the rates of postage on mail matter conveyed be- 
tween the United States and foreign countries." 

Here the Senate, the House of Eepresentatives, and 
the President concur in giving a full warrant to a Cabi- 
net officer to conclude any treaty or convention on an 
important subject on obtaining the further consent of 
the President, but without obtaining the further consent 
of the Senate. Numerous and beneficial conventions 
with foreign powers rest on the foundation of this 
statute. 

So Congress has given the President power to decide 
whether the legislation of a foreign country is such as 

* Fong Yue Ting v. United States, 149 United States Re- 
ports, 649, 714. 



